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Thank you, Chairman Vann and other members of trar@unity Development Committee, for holding
today’s hearing and for inviting me to testifyarh a Senior Program Associate at NEDAP, a non{profi
resource and advocacy center that works with contsngroups in New York City and State to promote
economic justice and to eliminate discriminatorgremmic practices that harm communities and perpetua
inequality and poverty.

NEDAP has been at the forefront of fighting abudereding and foreclosure in New York City and State
since the mid-1990s, using a variety of strategiesuding policy advocacy, community education and
outreach, coalition-building, and research and dwntation. NEDAP convenes New Yorkers for
Responsible Lending (NYRL), a state-wide coalitodri 59 affordable housing, seniors, consumer, civil
rights, and legal services organizations, alony witmmunity development financial institutions,tthee
dedicated to combating predatory and abusive fiahservices practices. NEDAP also runs the NYC
Foreclosure Prevention Gap Loan Program, whichigesviow-cost loans to lower income New Yorkers to
prevent foreclosure.

Foreclosure risk remains disturbingly high in Newark, especially in lower income neighborhoods and
communities of color. As documented in a repoeaséd today, NEDAP found that 94,890 mortgages were
in default or delinquent in 2011, based on its wsialof new data on 90-day pre-foreclosure notsegd to
homeowners in New York City. This staggering numibdicates severe mortgage distress and risk of
foreclosure and destabilization for a huge numibéarilies and communities throughout the city. the
attached maps demonstrate, mortgage defaults dinquincies as well as foreclosures have had datiact
effects on communities of color. The same New Y®ity communities that lenders targeted for hightco
and abusive subprime loans -- such as Bedford 88ant, Flatbush, and East New York in Brooklyn, and
Jamaica, St. Albans, and Springfield Gardens irif#&@st Queens — are now being significantly destadi

by high concentrations of mortgage defaults anddiosures.

There are fundamental and well-documented probieithsthe mortgage servicing industry that are dyeat
exacerbating these problems, and present realabbsta foreclosure prevention. Servicers arénfgilo get
borrowers into affordable loan modifications, evdmere that would be the best outcome for bothrilkiestor
and the borrower. Servicers have been causingragtfrustration and distress for homeowners and
advocates by repeatedly losing paperwork, denyiodification requests with no basis, misapplying
payments, and plowing through with foreclosureshenvhile homeowners are working on a loan
modification. While the Obama Administration’s Ho#ordable Modification Program (HAMP) was
supposed to help ease some of these problems, latgely been a disappointment because it corgitaie
rely on voluntary action by servicers. Furthethaligh it creates a uniform structure for afforgabl
modifications, it increases rather than reducesléie burden of distressed homeowners.

The mortgage securitization structure has givevigens a disincentive to work with borrowers andkse
sustainable loan modifications. It costs serviceosiey to complete a loan modification, while seevs
receive substantial fees for foreclosures. Unfaately, the rather modest incentives that HAMPrsfte
servicers have failed to alter this balance andntigzize modifications. For years servicers madts af



money aggressively collecting from borrowers andgyoeg borrowers for fees, rather than working on
modifications -- they have been unable to chanigecthiture, or to hire and train the staff needetdndle
modifications.

Although the “robo-signing” scandal -- in which gieers were caught filing false affidavits with tbeurts in
foreclosure cases — received a lot of media attenthe problems are long-standing. There arerakkey
points worth highlighting. The false affidavits dot represent a “mere technicality,” as the inguatould
have us believe. Instead, the false affidavitstituie a fraud on the courts, and often mask fomeddal
defects in the chain of ownership of the note andgage, as well as problematic accounting abouait \ah
borrower actually owes. The robo-signing mustdensas a continuation of a much bigger chain eidfi@nd
abuse by the industry that runs through the whadegss, from origination, to securitization, tovs@ng—
and it is critical that the industry be held acdainte for this history and pattern of broad abuse.

It is a fundamental concept of foreclosure law, ahdue process itself, that a lender cannot takee®ne’s
home in a foreclosure action unless they own the and mortgage. As recognized in City Council’s
proposed Resolution 989, the byzantine securitimgirocess and the industry’s widespread use ofddge
Electronic Recording Systems (MERS) have cloudedtiain of ownership in a great many cases. MERS
made the industry billions in the short term byplad to avoid recording fees and facilitating shot$ on the
chain of assignment of mortgages, but these shsréra causing increasing problems for the industry

Advocates from all over the State report problerib fenders filing foreclosure actions where thaymot
properly document the chain of ownership of thetgage note. There is also a growing body of dexssi
from NYS Supreme Court judges who are denying Iethe right to foreclose because they cannot m®du
proof of ownership. In New York and around thertoy, lenders’ inability to establish ownershiptbé

note, and thus legally foreclosure, appears maodenzore widespread as scrutiny increases.

We sincerely hope that the new investigative tas&d announced last week by President Obama, to be
headed by Attorney General Schneiderman, will ggtessively to hold banks accountable for the yitaih
abuses in the origination, securitization, andisarg of mortgages. At this stage, a vigorous stigation by
Schneiderman'’s task force may be the best waysorercomprehensive relief for homeowners and
communities. Such an investigation must lead foreeable servicing standards that compel servicet®
loan modifications wherever warranted, and thduihe systematic principal reduction.

Recommendations

Both the City and State should maintain funding forlegal services and counseling

The funding that the City Council and State Legista have provided for the past three years fadiosure
prevention counseling and legal services has besoltely invaluable to New Yorkers who were taeget
by abusive loans, or who have been adversely afidny the economic crisis and recession.

Although the foreclosure crisis is acute, New Yoskat least have a fighting chance because therstreng
and well-trained group of counselors and legalisesvattorneys throughout the City who are progdiigh
guality and compassionate assistance to New Yoikarsed. This network has been helping large raumb
of New Yorkers at risk of foreclosure to keep tH@mes, and owes its existence almost completehyeto
funding provided by the City Council and Legislatur

As the sponsors of proposed Resolution 872-A hawegnized, if this funding is not renewed, mosthef
advocates and programs around the City that apenigeat risk homeowners will be unable to sustheirt
work. It will be very difficult to hold the indust accountable, and to save homes, without continue
funding.

Pass S.8174/ A.11465 to require lenders to estahliownership of the note and mortgage in order to
foreclose




The legislature should pass S.8174/ A.11465, wivehld help resolve the problem of a wrongful party
bringing a foreclosure action against a New Yorlnkowner. In order for a foreclosing plaintiff taue
standing to sue, the plaintiff must be the ownethefmortgage and the holder of the note. Homeowne
know the name of their mortgage servicer, but byado not know who owns their loan. Thus, when a
foreclosure is filed, often in the name of a tresté a securitization pool, neither the homeowrterthe court
has any independent basis to know whether thetjffaithe rightful party.

The proposed legislation would address this probieseveral key ways. First, the legislation wotlid
existing common law that a foreclosing plaintiff shlbbe the owner and holder of the subject mortgage
note. Second, the legislation provides that thafittmust affirmatively state in the complaintahthey are
the owner and holder, or have delegated autharispeé in foreclosure, and that they are in possessithe
mortgage and note.

Most important, the proposed legislation seeks/todapotential litigation regarding ownership oétloan
with a simple requirement that upon filing a fonstire, the plaintiff provide to the court copies thortgage,
note, and proof of ownership, including endorsemeadsignments and transfers.

Finally, the legislation provides that a homeowdiees not waive the defense of lack of standingi# not
raised in a responsive pleading. At the time thener is due, defendants typically lack informatiomeason
to challenge whether the plaintiff is the rightfwbner. Homeowners filing answeuso se, without the
assistance of legal counsel, rarely have the whtralo challenge standing to sue in their answesses
have proceeded to sale in which the plaintiff datl @ven own and hold the mortgage and note, bethase
defendant did not have the awareness or informadioaise a defense of standing up front — the ggeg
legislation would correct these injustices.

By requiring foreclosing plaintiffs to plead andnaenstrate proof of ownership upon filing, the lawuld
preclude the need for extensive litigation regaydinvnership later in the foreclosure proceeding.
Furthermore, as courts increasingly conduct th&im queries regarding standing, providing validatdihe
foreclosing plaintiff's ownership interest with tfigng will bring efficiency to the process andgserve
courts’ resources.

Codify by statute Chief Judge Lippman’s 2010 courtule

To address the pervasive problems with forecloglimgs, the foreclosure mill law firms must be el
accountable for the papers that they file. Forldmg, the foreclosure mills have been held toffeint
standard than other lawyers, and allowed to fiesaand obtain judgments, without even minimal

verification that they have the basis to bring seca

Chief Judge Lippman’s October 2010 court rule, Whiequires that foreclosure counsel file an affidav
certifying that they have taken “reasonable stéps/erify the accuracy of documents filed in supmbr
residential foreclosures, is a very positive st€pe rule requires foreclosure counsel to carehdgiyew
papers in the case and make inquiries to the lelndmrsure that foreclosures are not wrongly fisad
requires foreclosure counsel to actually performa diligence about the chain of ownership and dtlgr
facts prior to filing.

As recommended by proposed Resolution 871-A, thisliture should codify this important court rule b
statute, and prescribe specific penalties for a¢tgs who violate the statute.

Codify by statute a duty of loss mitigation and duy of good faith and fair dealing for servicers, asvell
as other key provision of the Banking Department’secent Business Conduct Rules for Mortgage

Servicing

The NYS Department of Financial Services has intcedl Business Conduct Rules for Mortgage Servicing,
which contain several strong provisions, includinduty of good faith and fair dealing, and a dutioes
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mitigation, which would require servicers to atteérrgomodify a borrower’s loan through HAMP or a
HAMP-like test before proceeding to foreclosuréne Tules contain other strong provisions, such as a
prohibition on excessive fees. The rules are soiniee strongest state rules in the country.

The legislature should codify by statute the twiviser duties, as well as other key provisionshef t
Business Conduct Rules. The statute should prdkimtematerial violations of the statute will giverrowers
a defense to foreclosure, and should result apanhlty, as well as actual and statutory damawges f
borrowers.

Prohibit the collection of deficiencies and deficiecy judgments after a foreclosure sale

Many New York borrowers are under water in theirtgages— they owe more on their mortgage loan or
loans than their property is worth. After a foastire, the lender on a first or second mortgagélis to
collect a deficiency, which is the amount above wtha lender was able to recover in the foreclosate.
Lenders can collect these deficiencies through wgageishment or other methods that cause greabeaon
hardship for people who have already lost their é®in foreclosure.

California has a statute that prohibits the coitecbf deficiencies post-sale. In addition to piing
vulnerable residents, it greatly increases therbmyeethat borrowers have in negotiating a shoasarable
payoff on a mortgage (usually a second mortgags)ishunderwater, since the lender will not be able
collect anything post-foreclosure. A similar statin New York would help prevent foreclosures by
incentivizing more settlements on second liens,vaoald provide economic protection for vulnerablewN
Yorkers who have just lost their homes.

Thank you again for the opportunity to testify.



90-Day Pre-Foreclosure Notices
New York City, 2011

Number of Pre-Foreclosure Notices,
by Zip Code
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Number of Pre-Foreclosure Notices in NYC: 94,890

Staten Island

NEDAP This map displays 90 day pre-foreclosure notices on 1-4
family homes, co-ops, and condos (duplicate notices excluded).
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Foreclosure Patterns - 2010
New York City

® One Foreclosure Action Filed*
/// Population > 50% Black Or Hispanic

Foreclosure Actions Filed In:
Bronx: 1,708

Brooklyn: 3,179
Manhattan: 20

Queens: 3,492

Staten Island: 1,271

NYC: 9,670

Manhattan

/ Staten
Island
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